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170 CALIFORNIA LAW REVIEW 

other party to the contract. This doctrine is supported by the 
great weight of authority. 3 

The doctrine must not, however, be extended so as to override 
the express terms of a contract. In the principal case the condi- 
tion of notice does not impose a hardship upon the party required 
to give the notice, and is not therefore objectionable in itself ; con- 
sequently the ruling of the court seems somewhat narrow. Even 
in insurance contracts, notice and the filing of proofs of loss may 
be made conditions precedent to recovery, compliance with which 
must be alleged and proved, irrespective of whether or not the 
company has been prejudiced by the failure. When the parties 
contract in clear and unambiguous language that no liability shall 
attach except under certain conditions, the surety, even though a 
paid one, is entitled to have the contract construed according to 
its terms. The parties may make the performance of certain con- 
ditions precedent necessary for recovery, and may make things 
immaterial the subject of their conditions. 4 When they do so 
their contracts are legal and binding and must be so construed. 
The court in the principal case seems to have ignored the right 
of the surety to stand on the unambiguous condition precedent of 
notice and to have based its decision on a rather severe application 
of the doctrine that a surety for profit is not "a favorite of the 
law". The more just rule, and the one which is followed by most 
courts, is that where the words of the contract admit of more than 
one interpretation, they should be construed against the surety 
company, but where the contract is clear and unambiguous, it 
should be enforced according to its terms. 

A. H. C. 

Tender : Non-Production of the Money. — There is language 
in the case of Sheller v. Livingston 1 which, if taken as the basis 
for future decisions, might lead to erroneous results. In an action 
of claim and delivery the issue was as to the sufficiency of a 
tender of storage charges. The debtor had offered to pay them, 
but had not produced the money, and this non-production was set 
up at the trial. The court says: "It appears, however, from the 
evidence that the offer was not accepted by defendant and no 
objection was made by him at the time that there was no actual 
production of the amount due as storage charges, nor does it 
appear that any demand was made that the money be produced. 

» For collection of authorities see 33 L. R. A. (N. S.) 513. The 
Texas courts hold a contrary view, Lonergan v. San Antonio Loan & 
Trust Co. (1907), 101 Tex. 63, 104 S. W. 1061; American Surety Co. of 
N. Y. v. Koen (1908), 49 Tex. Civ. App. 98, 107 S. W. 938. 

♦United States Fidelity & Guaranty Co. v. Rice (1906), 148 Fed. 
206, 78 C. C. A. 164; National Surety Co. v. Long (1903), 125 Fed. 887, 
60 C. C. A. 623; Beech Grove Improvement Co. v Title Guaranty & 
Surety Co. (1912), 50 Ind. App. 377, 98 N. E. 373; Knight & Jillson Co. 
v. Castle (1909), 172 Ind. 97, 87 N. E. 976. 

i (Oct. 7, 1914), 19 Cal. App. Dec. 491. 
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In the absence of such objection the tender was a valid one." It 
is submitted that such language, seeming to imply that, had the 
non-production of the money been duly objected to, or the pro- 
duction demanded, the tender would have been insufficient unless 
the debtor had remedied the defect, does not properly state the 
California law on this point 

The common law rule was that, to make a tender valid, the 
money had to be produced when the offer of payment was made, 
whether the offer was accepted, or not. 2 But production was a 
mere formality, which was waived by failure to object to its non- 
production, at the time of the offer.* It was not an essential 
element of the transaction, as was the debtor's ability to pay. 4 
Such was also the rule in California before the adoption of the 
Codes, 5 and there is at least one case since that time which uses 
language very similar to that in the principal case. 6 

But the Civil Code has changed all that. 7 It now does the 
creditor no good to object to the non-production of the money, and 
he gets no rights by demanding its production. 8 If, as in the case 
under consideration, he did not accept the offer, there is an end 
of it, and until he does accept, it is idle to talk of non-production, 
or of waiver of production. The rule having been changed there 
would seem to be no reason for retaining the phrasing of the 
former doctrine; and the use of such expressions as those quoted 
above can only be explained on the theory that the courts, in cases 
where the point has not come directly before them, have uncon- 
sciously lapsed into the language of the common law. 

H. J. W. 

Tort: False Imprisonment: Liability of Justice under 
Colorable Jurisdiction. — In the case of Hayes v. Hutchinson & 
Shields 1 a justice of the peace acting in compliance with the Wash- 
ington code, 2 which purported to give him jurisdiction, issued a 

2 Bakeman v. Pooler (1836), IS Wend. 637; Strong v. Blake (1865) 
46 Barb. 227; Liebbrandt v. Myron Lodge No.l (1871), 61 111. 81 
Deering Harvester Co. v. Hamilton (1900), 80 Minn. 162, 83 N. W. 44 
Erickson v. Thelin (1910), 26 S. D. 441, 128 N. W. 598. 

3 Bender v. Bean (1889), 52 Ark. 128, 12 S. W. 241; Ventres v. 
Cobb (1882), 105 111. 33; Germania Life Ins. Co. v. Potter (1908), 124 
N. Y. App. Div. 814, 107 N. Y. Supp. 435. 

* Breed v. Hurd (1828), 6 Pick. 356; Proebstel v. Trout (1911), 60 
Ore. 145, 118 Pac. 551. 

"Englander v. Rogers (1871), 41 Cal. 420. 

6 Green v. Barney (1894), 36 Pac. 1026, 4 Cal. Unrep. Cas. 665. 

7 Cal. Civ. Code, § 1496: "The thing to be delivered, if any, need 
not in any case be actually produced, upon an offer of performance, 
unless the offer is accepted." See also, Code Commissioners' note, Cal. 
Civ. Code Annotated, ed. 1874, § 1496. 

8 Peckham v. Stewart (1893), 97 Cal. 147, 31 Pac. 928; Latimer v. 
Capay Valley Land Co. (1902), 137 Cal. 286, 70 Pac. 82; Doak v. Bruson 
(1907), 152 Cal. 17, 91 Pac. 1001. 

1 (Sept. 4, 1914), 142 Pac. 865. 

2 Rem. & Bal. Code, §§ 749, 1790. 



